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IN THE 


United States Court o! Appeals 

District of Columbia 


No. 9819. 


JOSEPH P. KAMP, 
Appellant, 

v. 

UNITED STATES OF AMERICA, 
Appellee. 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the judgment and sentence of the 
District Court entered on March 24, 1948 upon the verdict 
of a jury. (App. 10). The appellant was prosecuted 
upon an indictment 1 which charged him with a willful 


i See Appendix page 3. 
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default under 2 U. S. C. 192 2 for failure to produce rec¬ 
ords before a Congressional Committee. He was sentenced 
to serve four months in jail 3 and fined one hundred dollars 
($100.00). 4 

This appeal was taken by filing notice thereof on April 3, 
1948. It is being prosecuted under the provisions of Title 
17-101 of the District of Columbia Code (1940) and Rule 
37(a)(1) and (2) of the Federal Rules of Criminal Pro¬ 
cedure. 


STATEMENT OF THE CASE. 

Appellant, who is and for many years has been an out¬ 
spoken and vigorous opponent of Communism and com¬ 
munists both inside and outside of the Government, was the 
executive vice-president and operating head of the Con¬ 
stitutional Educational League, Inc.; and on October 2, 
1944, he was served with a subpoena which, the Government 
claims, required him to appear before a Congressional In¬ 
vestigating Company in Washington, D. C. on October 4, 
1944, and bring with him the records of the League showing 
the names and addresses of all persons who contributed 
one hundred dollars or more to the League in 1944. 5 

Appellant appeared before the Committee at the time and 
place designated, but refused to produce the records, stat¬ 
ing in full his reasons for such refusal, but the trial judge, 
upon the authority of Fields v. United States 82 U. S. App. 

2 2 U. S. C. 192. Ever}’ person who having been summoned as a witness 
by the authority of either House of Congress to give testimony or to produce 
papers upon any matter under inquiry before either House, or any joint 
committee established by a joint or concurrent resolution of the two Houses 
of Congress, or any committee of either House of Congress, willfully makes 
default, or who having appeared, refuses to answer any question pertinent to 
the question under inquiry, shall be deemed guilty of a misdemeanor, pun¬ 
ishable by a fine of not more than $1,000 nor less than $100 and imprison¬ 
ment in a common jail for not less than one month nor more than twelve 
months. As amended .Tune 22, 1938, c. 594, 52 Stat. 942. 

3 The trial judge admitted appellant to bail pending this appeal. 

4 Payment of the fine was suspended. 

3 The subpoena is reproduced in haec verba in the indictment. App. 3 
It is also separately reproduced in the Appendix, page 11. 
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D. C. —, 164 F. 2d. 97, cert, denied , 332 U. S. 851, would 
not permit tlie appellant to state these reasons to the jury. 0 

Appellant demurred to the indictment upon several 
grounds, only one of which will be urged here. Mr. Justice 
Morris overruled the demurrer, writing a memorandum 
opinion which will be found at page 10 of the Appendix 
to this brief. 

At the trial appellant was precluded from offering any 
factual defense because of the narrow definition of “will¬ 
fulness”. During the course thereof, an additional reason 
was offered as to why the indictment failed to allege an 
offense. 

These are the two matters which are being submitted to 
this Honorable Court by this appeal. 

STATEMENT OF POINTS. 

(1) The lower court erred in holding that the indictment 
alleged an offense against the appellant in that— 

(a) The lower court erred in holding that the subpoena 
commanded the appellant to produce the records. 

(b) The lower court erred in holding that the indict¬ 
ment charged appellant with failing to produce records 
which he was commanded to produce. 

(c) The lower court erred in holding that the indict¬ 
ment alleged that the appellant possessed or had control 
of the subpoenaed records. 

SUMMARY OF ARGUMENT. 

.. The indictment in this case undertook to charge the ap¬ 
pellant with a willful default under 2 TJ. S. C. 192, in failing 
to produce before a Congressional Committee records 
which he was subpoenaed to produce. 

6 Appellant had been tried upon the same indictment before the Fields 
decision, and had been permitted to testify fully as to his reasons for refus¬ 
ing to produce the subpoenaed records. The jury was unable to agree and 
a mistrial resulted. 
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He was served with a document entitled “Subpena” 
which directed the Sergeant At Arms of the House of Rep¬ 
resentatives (or his special messenger) to summon appel¬ 
lant to appear as a witness; and which further directed the 
Sergeant At Arms— not the witness —to produce and bring 
the records described therein. 

The indictment is predicated entirely upon a failure to 
produce such records as he was subpoenaed to produce. 
The subpoena is set forth in haec verba in the indictment. 
He—the appellant—was not subpoenaed to bring any rec¬ 
ords. Therefore, he did not default. 

The indictment also failed to allege that the appellant 
possessed, had or controlled the subpoenaed records. The 
criminal charge is incomplete if it does not allege that the 
witness failed to produce records which he could produce. 

Appellant claims that the indictment failed to charge a 
crime in the foregoing respects. 

ARGUMENT. 

I. 

The Subpoena Did Not Call Upon Appellant to Produce 

Records. 

There can be no answer to this proposition. 

The subpoena was addressed to the Sergeant At Arms 
of the House of Representatives, or his special messenger. 
The pronoun “you” appears twice in the paper. Each 
time it is in connection with a command. If the pronoun 
refers to the Sergeant At Arms at one place, of necessity it 
refers to him at the other since the subpoena is not ad¬ 
dressed to anyone else. 

The Sergeant At Arms was thereby commanded to sum¬ 
mon appellant to appear before the Committee to testify; 
and the Sergeant At Arms was commanded to produce and 
bring the records, etc. Let it not be said that this is silly. 
That is what the paper says, and that is all it says. 

In abbreviated form, the subopena states: 
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“To the Sergeant At Arms, * * * 

“You are hereby commanded to summon Joseph P. 
Kamp * * * to # * * appear before the Special Com¬ 
mittee * * * to testify * * *; and at such time produce 
and bring with you the books * # Herein fail not, 
and make return of this summons.* * *” i 

To whom is addressed the concluding admonition? To 
the Sergeant At Arms, of course. Who shall “fail not?” 
Who shall “make return of this summons?” Obviously, 
this is the form of a warrant; not that of a subpoena. 

Even if we change the text so it would read 

“To the Sergeant At Arms: 

“You are hereby commanded to summmon Joseph 
P. Kamp to appear as a witness and at such time to 
produce and bring with him the books, etc.” 

it would be the Sergeant At Arms, not the subpoena, who 
would summon appellant to bring the records. 

It is not conceded that the latter paraphrase is possible, 
but appellant submits that even that interpretation does 
not result in the conclusion that the subpoena required the 
production of documents. 

H. 

The Prosecution Is Based Solely Upon Failure to Obey the 
Command of the Subpoena. 

The Government makes no claim in this case that default 
occurred in connection with an oral demand upon the ap¬ 
pellant, in the course of the Committee hearing or other¬ 
wise, to produce records. Moreover, a reading of the in¬ 
dictment cannot possibly lead to any conclusion other than 
that the subpoena in question was the sole commanding me¬ 
dium or vehicle. The last three paragraphs of the indict¬ 
ment demonstrate this beyond any peradventure. The final 
or charging paragraph puts the proposition in an inflexible 
vise, the language being that 


i 
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Appellant did refuse to produce the papers, “as in the 
said subpoena he was commanded,” and thereby did 
make default. 

Thus the second step in our logical analysis is clearly and 
unequivocally established. 


in. 

Therefore, the Indictment Fails to Charge Appellant with 

an Offense. 

The statute (2 U. S. C. 192) provides that every person 
who, having been summoned as a witness to produce pa¬ 
pers, willfully makes default, shall be deemed guilty of a 
misdemeanor. This is the crime which is denounced, and 
which must be alleged. 

The indictment, in setting out the full text of the sub¬ 
poena, shows on its face precisely how it is claimed that the 
appellant was summoned. But, we have demonstrated that 
this medium did not so summon him. 

And we have further demonstrated that the indictment 
relies upon this subpoena, and this subpoena alone, to meet 
the requirement of the statute that the defendant, “having 
been summoned”, thereby made default. 

It follows, therefore, inevitably, we submit, that the in¬ 
dictment does not charge appellant with failing to produce 
records which he was commanded or summoned to produce; 
and thus, the indictment fails to charge him with an offense 
under the statute. 


IV. 

The Indictment Fails to Allege That Appellant Had the 
Records Which Were Subpoenaed. \ 

Appellant claims that the indictment failed to charge an 
offense against him because it failed to allege that he had 
the records which were sought by the subpoena. 

This question was raised in the course of the trial by 
counsel for the appellant, as follows (R. p. 161): 
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“Now, thirdly, I want to say that the indictment 
fails to charge that Mr. Kamp had these records, and 
therefore the indictment fails to charge an offense, and 
it cannot be cured by this evidence at this time.” 

Again, on page 162, counsel stated: 

“In other words, I am raising the insufficiency of the 
indictment without regard to the admissions made or 
not made. Admissions cannot cure it. 

<<#*## < 

“And then, independently of these admissions, but 
related to the general subject, I raise as the additional 
ground, lack of the allegation in the indictment.” 

As a part of the same colloquy, at page 167 of the 
Record, counsel said: 

“I reiterate my claim that the indictment is inade¬ 
quate.” 

After the luncheon recess, the following occurred at page 
170-A of the Record: 

“Mr. Wilson : If the Court please, has Your Honor 
also ruled on my claim that the indictment is insuffi¬ 
cient? i 

“The Court: I have ruled on that, I think, in the 
ruling that I gave as soon as I came on the bench. , I 
will tell you my reason for making that ruling. 

“The indictment charges, following the statutory 
language, first, that he wilfully and unlawfully refused 
to produce and bring with him these papers; and sec¬ 
ondly, that he thereby wilfully and unlawful (sic) 
made default. 

“It is my interpretation of the meaning of the word 
‘default’ that it involves in its meaning the further 
meaning that the person who is charged with having 
made default had power to do that which he is charged 
with not doing in making default; that he can’t make 
default of something he has no power to do, and so I 
rule that the indictment does include the charge that 
he was able to produce the papers. ; 
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“Mr. Wilson: I make that same ground as the 
ground of my motion for a directed verdict. 

“The Court: Overruled.’’ 

Rule 12(b)(2) of the Federal Rules of Criminal Pro¬ 
cedure 7 provides that failure of an indictment to charge 
an offense shall be noticed by the court at any time during 
the dependency of the proceeding. 

It can be safely and accurately stated without qualifica¬ 
tion that nowhere in the indictment is there an allegation 
that the records sought by the subpoena were or had been 
in existence, or that the appellant had them or was able to 
produce them. 

The charging part of the indictment alleges: 

“That the said Joseph P. Kamp on the fourth day of 
October, 1944 did appear before the said Committee at 
its session then being held in the District of Columbia 
and then and there wilfully and unlawfully did refuse 
to produce and bring with him the papers and other 
things, or any of them, as in the said subpoena he was 
commanded, and thereby then and there wilfully and 
unlawfully did make default; against the form of the 
statute in such case made and provided and against the 
peace and government of the said United States.” 

The trial judge, in order to overcome the obvious absence 
of an express allegation upon the point, resorted to the 
strained reasoning that the charge of a default implies the 
ability to produce the subpoenaed papers. 

It is certainly indisputable that a man does not violate 
the statute if he does not have the records called for; and 
therefore, that it is an essential part of the formal charge 
to allege that he possessed or could produce such records. 
The trial judge did not attempt to brush aside appellant’s 
contention by saying that the allegation was not neces- 

? Rule 12(b)(2). Defenses and Objections Which Must Be Raised. De¬ 
fenses and objections based on defects in the institution of the prosecution 
or in the indictment or information other than that it fails to show jurisdic¬ 
tion in the court or to charge an offense may be raised only by motion before 
trial. * * * Lack of jurisdiction or the failure of the indictment or informa¬ 
tion to charge an offense shall be noticed by the court at any time during 
the pendency of the proceeding. 
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sary. He simply said that it was supplied by the implica¬ 
tion which he raised. 

The trial judge attempted to overcome the omission by 
two theories, one being that the language of the statute was 
employed and therefore was sufficient; and the other being 
that the word “default” has a meaning which presupposes 
an ability to act. Both of these, we submit, are erroneous 
and can be easily so demonstrated. 

It will be remembered that the statute in question con¬ 
tains no express requirement that a person cannot ipake 
default in respect of the production of documents unless he 
has possession or control of such records, yet, there is no 
one who would have the temerity to construe the statute to 
the contrary. Therefore, such possession is a prerequisite to 
or an element of the offense. This arises from the inherent 
nature of the matter, and not from any word or set of 
words, just as scienter is implied time and time again as 
an ingredient of a statutory crime despite the fact that the 
term is not expressly included. 

It has been frequently but unsuccessfully urged that the 
rule is universal that if the same word is used in an indict¬ 
ment as is found in the statute, it has the same meaning in 
the former that is ascribed to it in the latter. At the mo¬ 
ment we would concede, arguendo, that which we do not 
believe, namely, that the words “make default” in the 
statute mean there what the trial judge claims they mean in 
the indictment, and still we say that pleading in the lan¬ 
guage of the statute is not enough. 

The Supreme Court said in Armour Packing Co. ; v. 
United States, 209 U. S. 56, at page 83: 

“And it is true it is not always sufficient to charge 
statutory offenses in the language of the statutes, and 
where the offense includes generic terms it is not suffi¬ 
cient that the indictment charge the offense in the same 
generic terms, but it must state the particulars. 
United States v. Hess, 124 U. S. 483; Evans v. United 
States, 153 U. S. 584.” 
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It is well settled that an indictment in the words of a 
statute is insufficient where the statute does not fully, with¬ 
out any uncertainty, set forth all the elements necessary to 
commit the offense. See, to this effect, or for the pro¬ 
nouncement of this doctrine, the following cases: 

Hunter v. District of Columbia, 47 App. D. C. 406. 

United States v. Henderson, 73 App. D. C. 369, 372, 
121 F. 2d. 75. 

Martin v. United, States, (C. C. A. 8th 1909) 168 F. 
198. 

United States v. Van Wert, (D. C. Iowa. 1912) 195 
F. 974. 

DelU Air a v. United States, (C. C. A. Cal. 1926) 10 
F. 2d. 102. 

Norris v. United States, (C. C. A. 5th. 1946) 152 F. 
2d. 808, certiorari denied 328 U. S. 850. 

Lowenberg v. United States, (C. C. A. 10th. 1946) 
156 F. 2d. 22. 

Sutton v. United States, (C. C. A. 5th. 1946) 157 F. 
2d. 661. 

One of the best cases to illustrate the point is Mulloney v. 
United States, (C. C. A. 1st), 79 F. 2d. 566, certiorari de¬ 
nied 296 U. S. 658, wherein, at page 581, the Court stated: 

“According to the well established rules of criminal 
pleading, it is not sufficient to allege the commission of 
a statutory crime in the language of the statute unless 
recourse to the statute clearly defines all the elements 
constituting the offense. It was held in United States 
v. Britton, 107 U. S. 655, 661. 2 S. Ct. 512, 27 L. Ed. 520; 
Evans v. United States, 153 U. S. 584, 14 S. Ct. 934, 38 
L. Ed. 830, and in Batchelor v. United States, 156 U. S. 
426, 429,15 S. Ct. 446,447, 39 L. Ed. 478, that the words 
‘willfully misapplies’ used in Section 5209 of the Re¬ 
vised Statutes have no settled meaning and do not 
alone set forth every element necessary to constitute 
the offense described in that section of the statutes; 
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and that ‘they must be supplemented by further aver¬ 
ments, showing how the misapplication was made, and 
that it was an unlawful one. Without such averments, 
there is no sufficient description of the exact offense 
with which the defendant is charged, so as to enable 
him to defend himself against it.’ ” 

The foregoing, therefore, more than amply support ap¬ 
pellant’s contention that, in this case, the confining of the 
indictment to the technical language of the statute in which 
all the elements are not spelled out, is not sufficient. 

What we have said, we submit, answers both theories 
which we have attributed to the trial judge, but we should 
like to comment further upon his connotation of the term 
“default.” 

It seems clear to appellant that a “default” in relation to 
the command of a subpoena does not always presuppose an 
ability to perform. Instead, we submit, it merely means a 
failure to do that which the subpoena commands. Such 
failure could occur, of course, in an instance where there 
is an ability to perform, but it need not always be so. The 
failure, that is, the nonproduction of the subpoenaed docu¬ 
ments, could be in a case where the witness does not have 
them but neglects to appear and make such explanation. 

A man will “default” in the payment of his note if he 
does not pay it, whether or not he has the money with which 
to pay it. 

Or, a man will “default” upon his obligation to deliver 
goods whether he simply declines to deliver those which 
he has, or because he cannot procure them for delivery. 

An athlete “defaults” in the running of a race, if he does 
not run, and it makes no difference whether he has broken 
his leg, or deliberately withdraws because he considers his 
fellow-contestants to be too inferior for his participation. 

Such construction as the trial judge applied creates a 
synthesis which can be carried to absurd limits. Why not 
say that because an indictment concludes with the allega- 
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tion that a defendant’s conduct is “against the form of the 
statute in such case made and provided,” this is tanta¬ 
mount to saying that a defendant has done or omitted to do 
every act and thing that brings him within the condemna¬ 
tion of the law. 

If the generic term in the statute, concealing or embrac¬ 
ing, as it may, a number of words or ideas, cannot be trans¬ 
planted to the indictment so as to avoid the necessity for 
pleading the words or ideas themselves, then it follows that 
it is not possible for a court to give that generic term, when 
employed in the pleading, the free translation which a con¬ 
struction of the statute demands; and this is especially so, 
where the translation adopted by the court is not the only 
one of which the term is susceptible both within and with¬ 
out the statute. 

Accordingly, appellant submits that an essential allega¬ 
tion was omitted from the indictment without which a crim¬ 
inal charge could not be adequately made. Stated differ¬ 
ently, it is hard to conceive of a more “essential fact” con¬ 
stituting the offense charged than the possession or control 
by the appellant of the records sought by the subpoena. 
Thus, the requirement of Rule 7(c) of the Federal Rules of 
Criminal Procedure 8 has not been met. 

STATEMENT AS TO QUESTIONS NOT NOW BEING 

PRESENTED. 

Appellant preserved below the right to raise in this Hon¬ 
orable Court, the questions (1) as to the definition of a 
wilful default, and (2) the Government’s right to use 
against him, statements which he made before the Con¬ 
gressional Committee. Both these questions were decided 
adversely to his contentions in Bar shy v. United States, 
#9602 of this Court on March 18, 1948, — U. S. App. D. 

8 The first sentence of Rule 7 (c) of the Federal Rules of Criminal Pro¬ 
cedure provides as follows: “The indictment or the information shall be 
a plain, concise and definite written statement of the essential facts consti¬ 
tuting the offense charged.” 



13 


C., —, — F. 2d —Certiorari was denied by the Supreme 
Court in the Bar sky case on June 18, 1948, but a petition 
for rehearing was filed and is still pending. 

In view of the decision in the Barsky case and the denial 
of certiorari in connection therewith, appellant refrains at 
this time from briefing and urging these points, but should 
the Supreme Court grant the pending petition, or grant cer¬ 
tiorari, appellant will ask leave of this Honorable Court to 
file a supplemental brief herein, presenting arguments upon 
the above-mentioned questions and printing portions of the 
record in relation thereto. 


CONCLUSION. 

For the foregoing reasons, it is submitted that the ap¬ 
pellant was not charged with an offense under the statute 
in question, and his conviction should therefore be re¬ 
versed and he should be discharged to go without day. Cf. 
Cole v. Arkansas, — U. S. —, 92 L. Ed. 429, 432. 


Respectfully submitted, 


John J. Wilson 
Jo V. Morgan, Jr. ' 

Attorneys for Appellants 


9 This Court reiterated its views regarding the former question in Eisler v. 

United States, #9582 decided June 14, 1948, - U. S. App. D. C., — r , 

-F. 2d-. Certiorari has not been applied for in this case, although this 

Court has stayed the mandate until September 1st, 1948. 
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A Filed Apr 3 1948 

Notice of Appeal 

Joseph P. Kamp, 342 Madison Avenue, New York City 
(Name and address of appellant) 

John J. Wilson, 815-15th St., N.W., Washington, 5, D. C, 
(Name and address of appellant’s attorney) 
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Offense Vio. Sec. 192 Title 2, U. S. Code 
Date of judgment March 24, 1948 

Brief description of judgment or sentence $100 fine (sus¬ 
pended) and four (4) months in jail 

Name of prison where now confined, if not on bail on bail 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

Joseph P. Kamp, 

Appellant. 

John J. Wilson, 

Attorney for Appellant. 

John J. Wilson 
815-15th St., N.W. 

Date April 3, 1948 

***•••••#• 

B Filed Apr 5 1948 

Form of Clerk’s Statement of Docket Entries to Be 
Forwarded Under Rule IV 


(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) 

District Court of the United States 
For the District of Columbia 

United States of America 
vs. 

Joseph P. Kamp 
Criminal No. 74647 

1. Indictment for Vio. Sec. 192, Title 2, U. S. Code filed 
December 20, 1944. 


2. Arraignment December 9, 1946. 

3. Plea to indictment Not G-uilty December 9, 1946. 

4. Motion to withdraw plea of guilty denied_, 19... 

5. Trial by jury, March 15, 1948. 

6. Verdict of finding of guilt Guilty as indicted March 
16, 1948. 

7. Judgment—(with terms of sentence) Sentenced to 
imprisonment for a period of Four (4) months and to pay 
a fine of $100.00. Fine suspended. (Moore, J.) entered 
March 24, 1948. 

8. Notice of appeal filed April 3, 1948. 

(SEAL) District Court of the United States for the 
District of Columbia 

Date April 3, 1948 

Attest 

Harry M. Hull, 

Clerk. ' 

By: i 

Helen M. McIntosh, 

Deputy Clerk. 

• • • • * • * • * * 

198 Filed in Open Court Dec 20 1944 

Indictment 

Grand Jury Original 
Criminal No. 74647 
Violation Section 192, 

Title 2, United States Code ; 

District Court of the United States 
for the District of Columbia 

Holding a Criminal Term 

District of Columbia, ss: October Term, A. D. 1944. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia, upon their oath do pre¬ 
sent : 
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That the House of Representatives of the United States 
for the 78th Congress on, to wit, the twenty-first day of 
June, 1944, adopted its resolution H. Res. 551 as follows: 
“H. Res. 551 

In the House of Representatives, U. S., 

June 21, 1944. 

Resolved, That a special committee of seven members be 
appointed by the Speaker of the House of Representatives 
to investigate and report to the House not later than Janu¬ 
ary 3,1945, with respect to the following matters: 

1. The extent and nature of expenditures made by all 
candidates for the House of Representatives in connection 
with their campaign for nomination and election to such 
office. 

2. The amounts subscribed and contributed, and the 
value of services rendered, and facilities made available 
(including personal services, use of advertising space, 
radio time, office space, moving-picture films, and automo¬ 
bile and other transportation facilities) by any indi- 

199 vidual, individuals, or group of individuals, com¬ 
mittee, partnership, corporation, or labor union, to 
or on behalf of each such candidate in connection with any 
such campaign or for the purpose of influencing the votes 
cast or to be cast at any convention or election held in 1944 
to which a candidate for the House of Representatives is 
to be nominated or elected. 

3. The use of any other means or influence (including 
the promise or use of patronage) for the purpose of aiding 
or influencing the nomination or election of any such can¬ 
didates. 

4. The amounts, if any, raised, contributed, and ex¬ 
pended by any corporation, labor organization, trade or 
business association, and any other organization, including 
any political committee thereof, in connection with any 
such election, and the amounts received by any political 



committee from any corporation, labor union, trade or busi¬ 
ness association, and any other organization. 

5. The violations, if any, of the following statutes of the 
United States: 

(a) The Federal Corrupt Practices Act. 

(b) Title 18, sections 61 to 61t, inclusive, United States 
Code, 1940 edition, relating to pernicious political activi¬ 
ties, commonly referred to as the Hatch Act. 

(c) The provisions of section 9, Public Law 89, Seventy- 
eighth Congress, chapter 144, first session, referred to as 
the “War Labor Disputes Act”. 

(d) Any statute or legislative Act of the United States, 
or of the State within which a candidate is seeking 

200 nomination or reelection to the House of Representa¬ 
tives, the violation of which Federal or State statute, 

i 

or statutes, would affect the qualification of a Member of 
the House of Representatives within the meaning of article 
I, section 5, of the Constitution of the United States. 

6. Such other matters relating to the election of Presi¬ 
dent, Vice President, and Members of the House of Rep¬ 
resentatives in 1944, and the campaigns of candidates in 
connection therewith, as the committee deems to be of pub¬ 
lic interest, and which in its opinion will aid the House of 
Representatives in enacting remedial legislation, or in de¬ 
ciding any contests that may be instituted involving the 
right to a seat in the House of Representatives. 

7. The committee is authorized to act upon its own mo¬ 
tion and upon such information as in its judgment may be 
reasonable or reliable. Upon complaint being made to the 
committee under oath, by any person, candidate, or politi¬ 
cal committee, setting forth allegations as to facts which, 
under this resolution, it would be the duty of said com¬ 
mittee to investigate, the committee shall investigate such 
charges as fully as though it were acting upon its own 
motion, unless, after a hearing upon such complaint, the 
committee shall find that the allegations in such complaint 
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are immaterial or untrue. All hearings before the commit¬ 
tee, and before any duly authorized subcommittee thereof, 
shall be public, and all orders and decisions of the com¬ 
mittee, and of any such subcommittee, shall be public. 

For the purpose of this resolution, the committee, or any 
duly authorized subcommittee thereof, is authorized to 
hold such public hearings, to sit and act at such times 
201 and places during the sessions, recesses, and ad¬ 
journed periods of the Seventy-eighth Congress, to 
employ such attorneys, experts, clerical, and other assist¬ 
ants, to require by subpoena or otherwise the attendance 
of such witnesses and the production of such correspond¬ 
ence, books, papers, and documents, to administer such 
oaths, and to take such testimony as it deems advisable. 

8. The committee, or any duly authorized subcommittee 
thereof, may authorize any one or more persons to conduct 
on behalf of the committee any part of the investigation 
herein provided for, and for such purpose any person so 
authorized may hold such public hearings, issue such sub¬ 
poenas, and provide for the service thereof, require by sub¬ 
poena or otherwise the attendance of such witnesses and 
the production of such books, papers, and documents, ad¬ 
minister such oaths, and take such testimony, as the com¬ 
mittee or any such duly authorized subcommittee, may from 
time to time authorize. Every person, who having been 
summoned as a witness by authority of said committee or 
any subcommittee thereof, wilfully makes default, or who 
having appeared, refuses to answer any question pertinent 
to the investigation heretofore authorized, shall be held 
to the penalties prescribed by law. 

That said committee is authorized and directed to file 
interim reports whenever in the judgment of the majority 
of the committee, or of a subcommittee conducting por¬ 
tions of said investigation, the public interest will be best 
served by the filing of said interim reports, and in no event 
shall the final report of said committee be filed later than 
January 3, 1945, as hereinabove provided.” 
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202 Thereafter and on, to wit, the twenty-third day of 
June, 1944, the Speaker of the House of Representa¬ 
tives, pursuant to the provisions of said resolution, ap¬ 
pointed a committee consisting of seven members of the 
House of Representatives which Committee was called 
“The Committee to Investigate Campaign Expenditures”, 
and will hereafter in this indictment be designated as the 
Committee. The Committee thereafter began functioning 
pursuant to the resolution. Thereafter and on, to wit, the 
twenty-eighth day of September, 1944, the Committee 
caused to be issued a subpoena requiring the appearance 
and testimony of a witness and the production of papers 
and other things touching upon the matter then under 
inquiry by the Committee pursuant to the resolution, which 
subpoena was of the tenor following: 

“To the Sergeant At Arms, or His Special Messenger: 

You are hereby commanded to summon Joseph P. Kamp, 
342 Madison Avenue, New York, New York to be and 
appear before the Special Committee to Investigate Cam¬ 
paign Expenditures for the House of Representatives of 
the United States, authorized pursuant to House Resolu¬ 
tion 551, Seventy-eighth Congress, for the election year 
1944, of which the Honorable Clinton P. Anderson of New 
Mexico is chairman, in their chamber in the city of Wash¬ 
ington, D. C., on the 4th day of October, 1944, at the hour 
of 10:00 o’clock a.m., then and there to testify touching 
matters of inquiry committed to said Committee; and not 
depart without leave of said Committee; and at such time 
produce and bring with you the books, papers, records and 
documents of the Constitutional Educational League, 

203 Inc., 342 Madison Avenue, New York, N. Y. showing 
the name and address of each person, partnership, 

committee, association, corporation, and any other organi¬ 
zation or group of persons, who has made a contribution 
to or for such Constitutional Educational League, Inc., in 
one or more items of the aggregate amount or value, within 
the calendar year 1944, of $100 or more together with the 
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amount and date of such contribution. Herein fail not, 
and make return of this summons. Witness my hand and 
the seal of the House of Representatives, at the city of 
Washington, this 28th day of September, 1944. Clinton P. 
Anderson, Chairman, Attest: South Trimble.” 

This subpoena was on, to wit, the second day of October, 
1944, served upon the said Joseph P. Kamp mentioned 
therein, said service being made by one Harry F. McCabe, 
a Deputy United States Marshal for the Southern District 
for the State of New York, a person then and there empow¬ 
ered and authorized by said Committee and by the House 
of Representatives to serve said subpoena; whereby the 
said Joseph P. Kamp was on, to wdt, the second day of 
October, 1944 by authority of the House of Representatives 
summoned as a witness to appear before the Committee on 
the fourth day of October, 1944 and to give testimony and 
to produce papers upon the matter then under inquiry be¬ 
fore the Committee. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Joseph P. Kamp on the fourth day of 
October, 1944 did appear before the said Committee at its 
session then being held in the District of Columbia 
204 and then and there wilfully and unlawfully did re¬ 
fuse to produce and bring with him the papers and 
other things, or any of them, as in the said subpoena he 
w r as commanded, and thereby then and there wilfully and 
unlawfully did make default; against the form of the 
statute in such case made and provided and against the 
peace and government of the said United States. 

Edward M. Curran, 

United States Attorney in and 
for the District of Columbia. 

A True Bill: 

Harry S. Bunbune, 

Foreman. 

#••••••••• 
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205 Filed Mar 16 1945 

Demurrer to Indictment 

Comes now the defendant, Joseph P. Kamp, by his un¬ 
dersigned attorney, John J. Wilson, and pursuant to leave 
heretofore granted, withdraws his plea of not guilty, and 
files this, his demurrer to the indictment; and says that 
said indictment is bad in substance. 

John J. Wilson, 

Attorney for Defendant 

Address: 815 15th Street, N.W. 

Note: Among the matters of law intended to be argued at 
the hearing of the foregoing demurrer are the following: 

(1) Said indictment fails to charge the defendant with 
an offense against the United States. 

(2) Defendant did not make default, as charged in said 

indictment, since he was not commanded in the subpoena 
to produce and bring with him the papers and other things 
referred to. ; 

(3) Defendant was not duly subpoenaed to produce the 
records, in that the subpoena, which is set forth in haec 
verba in the indictment, is directed to “The Sergeant at 
Arms, or His Special Messenger”, was served by a Deputy 

United States Marshal who was neither the Sergeant 

206 at Arms of the House of Representatives nor his 
special messenger. 

(4) The special committee, created pursuant to House 
Resolution 551, 78th Congress, had no authority to require 
the defendant to produce the documents called for in the 
subpoena. 

(5) And for other reasons apparent upon the face of the 
record. 

# • * * * • • # • • 
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207 Filed Jul 14 1945 

Memorandum. 

Morris, J. The defendants were indicted separately for 
default in the production of certain documents in response 
to a subpoena by a Committee of the House of Representa¬ 
tives. Each has demurred to the indictment, and the cases 
have been combined for hearing. 

The principal ground being pressed is that, by the word¬ 
ing of each subpoena, the Sergeant at Arms, and not the 
defendant, was directed to produce the documents. Un¬ 
doubtedly, each subpoena is so worded. However, it is ob¬ 
vious that the Committee intended, and each defendant so 
understood, that he, and not the Sergeant at Arms, was 
directed to produce the documents in question. Indeed, in 
argument, it was so conceded. Words are used only for 
the purpose of conveying a meaning. Where the meaning 
of the person using the words is thoroughly understood by 
the person intended to understand them, it would be arti¬ 
ficial to the extreme for a court to assume a different mean¬ 
ing. The defendants not only understood that each was 
required to produce the documents referred to, as stated 
above, but each refused to exhibit them without any com¬ 
plaint that the subpoena did not properly require their 
production. 

The demurrer is overruled. 

Jas. W. Morris, 

Justice. 

July 14,1945. 

• ***•*•••• 

217 Wednesday, March 24, 1948 

Judgment and Sentence 

The Court resumes its session pursuant to adjournment: 
Hon. Ben Moore presiding. 

##*••***•* 
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Criminal No. 74647 
United States 
vs. 

Joseph P. Kamp 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorney, John J. Wilson, Esquire; and there¬ 
upon it is demanded of the defendant what further he has 
to say why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
said; whereupon it is considered by the Court that, for his 
said offense, the said defendant be committed to the custody 
of the Attorney General or his authorized representative 
for imprisonment for a period of Four (4) months and to 
pay a fine of One Hundred ($100.00) Dollars; and there¬ 
upon it is considered by the Court that the execution of 
the sentence insofar as the payment of the fine is concerned 
only be and is hereby suspended, whereupon said defend¬ 
ant is permitted to remain on bond pending appeal. 

• • * # * * # * * • 

Government’s Exhibit 4 
Subpena 
(Duplicate) 

By Authority of the House of Representatives of the 
Congress of the United States of America 

To the Sergeant at Arms, or his special messenger: 

You are hereby commanded to summon Joseph P. Kamp, 
342 Madison Avenue, New York, New York, to be and 
appear before the Special Committee to Investigate Cam¬ 
paign Expenditures for the House of Representatives of 
the United States, authorized pursuant to House Resolu¬ 
tion 551, Seventy-eighth Congress, for the election year 
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1944, of which the Honorable Clinton P. Anderson of New 
Mexico is chairman, in their chamber in the city of Wash¬ 
ington, D. C. on the 4th day of October, 1944, at the hour 
of 10:00 o’clock a.m., then and there to testify touching 
matters of inquiry committed to said Committee; and not 
depart without leave of said Committee; and at such time 
produce and bring with you the books, papers, records and 
documents of the Constitutional Educational League, Inc., 
342 Madison Avenue, New York, N. Y. shoeing the name 
and address of each person, partnership, committee, asso¬ 
ciation, corporation, and any other organization or group 
of persons, who has made a contribution to or for such 
Constitutional Educational League, Inc., in one or more 
items of the aggregate amount or value, within the calendar 
year 1944, of $100 or more together with the amount and 
date of such contribution. 

Herein fail not, and make return of this summons. 

Witness my hand and the seal of the House of Repre¬ 
sentatives, at the city of Washington, this 28th day of Sep¬ 
tember, 1944. 

Clinton P. Anderson, 
(Chairman or Member) 

(SEAL) 

Attest: South Trimble 
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No. 9819 
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v. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


coonterstatement of the case 

On October 2, 1944, appellant Joseph P. Kamp was served 
with a subpoena duces tecum issued by the Special Committee 
to Investigate Campaign Expenditures for the House of Repre¬ 
sentatives to appear before that committee on October 4, 1944, 
to testify touching matters of inquiry committed to the com¬ 
mittee and to produce records of the Constitutional Educational 
League, Inc., of contributors to the League of amounts of 8100 
or more within the election year 1944. At the time appellant 
was Executive Vice-President and operating head of the 
League. 

Appellant appeared before the committee at the time and 
place designated. When the chairman requested appellant to 
produce the papers called for by the subpoena appellant refused 
to do so, stating fully the reason for his refusal which was to the 
effect that to his own knowledge and upon advice of counsel 
the League was not engaged in political activity and therefore 
its records were not subject to scrutiny by the committee. 

O) 
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Appellant did not and never has claimed that he was for any 
reason unable to produce the papers called for. 

Pursuant to a citation to the United States Attorney by the 
House of this refusal of appellant to produce the papers called 
for by the committee subpoena, appellant was indicted in this 
District for contempt of Congress in violation of 2 U. S. C. 192. 

In due course appellant demurred to the indictment upon 
several grounds, only one of which is urged here, namely, that 
the indictment is insufficient because the subpoena commanded 
the Sergeant at arms and not the witness to produce the papers. 
The demurrer was overruled and appellant went to trial on 
March 15, 1948. Appellant was found guilty by the verdict of 
a jury and was sentenced by the court to imprisonment for 4 
months and to pay $100 fine, the fine being suspended. 

At the trial appellant raised the only other ground for 
reversal urged here, which is that the indictment is insufficient 
because it did not allege that appellant had possession of the 
papers called for. 

STATUTE INVOLVED 


2U.S. C. 192: 

Refusal of Witness to Testify. —Every person 
who having been summoned as a witness by the author¬ 
ity of either House of Congress, to give testimony or to 
produce papers upon any matter under inquiry before 
either House, or any committee of either House of 
Congress, willfully makes default, or who, having 
appeared refuses to answer any question pertinent to 
the question under inquiry, shall be deemed guilty of a 
misdemeanor, punishable by a fine of not more than 
$1,000 nor less than $100, and imprisonment in a com¬ 
mon jail for not less than one month nor more than 
twelve months. 

SUMMARY OF ARGUMENT 

I 

The indictment sufficiently charges an offense under the 
statute for willful refusal to produce certain papers called for 
by the House committee subpoena, even though the subpoena, 
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technically read, directed the Sergeant at Arms to produce 
them. The committee intended, and the witness (defendant) 
understood that he, and not the Sergeant at Arms, was directed 
to produce them, and it was so conceded in argument on the 
demurrer raising the point. 

II 

The indictment, drawn in the language of the statute but 
with more particularity, is not defective by not expressly alleg¬ 
ing possession of the papers called for by the subpoena. The 
allegation of a willful refusal to produce meets the strictest 
requirements of indictment structure prior to the new Rules of 
Criminal Procedure. The intent of the new Rules and the 
decisions thereunder determine and go beyond the issue pre¬ 
sented here. 

ARGUMENT 

I 

Appellant contends that the indictment 1 fails to charge an 
offense under the statute because it does not allege that he was 
summoned as a witness to produce papers, which is the basis 
for the violation of the statute sought to be charged. In sup¬ 
port of this contention appellant points out that the actual 
wording of the subpoena, 2 from the standpoint of strict gram¬ 
matical construction, directs the server, the Sergeant at Arms, 
and not the witness to produce the papers called for. 

Appellee recognizes the lack of technically artful draftsman¬ 
ship in the subpoena, and in answer adopts and quotes in full 

1 Fully set out at J. A. 3, and not reprinted here because of its length. 

a The subpoena is recited in the indictment which is printed at J. A; 3. 
The subpoena is separately printed at J. A. 11. Appellee agrees with appel¬ 
lant that the pertinent parts of the subpoena are those quoted by appellant 
in his brief at page 5. For convenience of the court we repeat them here 
as follows: 

“To the Sergeant At Arms, * * * 

“You are hereby commanded to summon Joseph P. Kamp * * * 
to * * * appear before the Special Committee * * * to tes¬ 

tify * * *; * * *; and at such time produce and bring with you the 
books * * *. Herein fail not, and make return of this sum¬ 
mons. * * *** 
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the memorandum opinion of the District Court Judge who de¬ 
cided the demurrer raising this point. 

Filed July 14, 1945 
Memorandum 

Morris, J. The defendants were indicted separately 
for default in the production of certain documents in 
response to a subpoena by a Committee of the House of 
Representatives. Each has demurred to the indict¬ 
ment, and the cases have been combined for hearing. 

The principal ground being pressed is that, by the 
wording of each subpoena, the Sergeant at Arms, and not 
the defendant, was directed to produce the documents. 
Undoubtedly each subpoena is so worded. However, it 
is obvious that the Committee intended, and each de¬ 
fendant so understood, that he, and not the Sergeant at 
Arms, was directed to produce the documents in ques¬ 
tion. Indeed, in argument, it was so conceded. Words 
are used only for the purpose of conveying a meaning. 
Where the meaning of the person using the words is 
thoroughly understood by the person intended to under¬ 
stand them, it would be artificial to the extreme for a 
court to assume a different meaning. The defendants 
not only understood that each was required to produce 
the documents referred to, as stated above, but each re¬ 
fused to exhibit them without any complaint that the 
subpoena did not properly require their production. 

The demurrer is overruled. 

Jas. W. Morris, 

Justice. 

The identical question as to the same subpoena form was 
raised in Barsky v. U. S., — U. S. App. D. C. —, 167 F. 2d 241, 
and urged at length in that appellant’s brief (pp. 51-53). This 
Honorable Court disposed of the contention of stating (p. 251): 

We find no error in the trial court’s characterization 
as “subpoenas” of the documents served upon appellants. 
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II 

i 

Appellant contends that the indictment is fatally defective 
because it does not charge that defendant had possession of the 
papers subpoenaed. 4 

Appellee answers that possession of the papers subpoenaed 
(i. e., ability to comply with the demands of the subpoena) 
need not be expressly pleaded in the indictment. 5 

This position is taken by appellee (irrespective of the new 
Rules of Criminal Procedure) because this indictment, drawn 
in the language of the statute, meets the established require¬ 
ments of an indictment, in that (1) it apprises the defendant 
of the nature of the accusation by containing the essential ele¬ 
ments of the offense, (2) gives sufficient information to enable 
him to prepare his defense, and (3) it enables him to plead 
former jeopardy at a subsequent prosecution for the same 
offense. Hagner v. U. S., 285 U. S. 426, affirming 60 U. S. App. 
D. C. 335, 54 F. 2d 446. 

The indictment alleges that appellant “wilfully and unlaw¬ 
fully did refuse to produce” the certain papers described in the 
subpoena, and thereby “wilfully and unlawfully did make 
default.” 

For the purposes of this statute this court has defined “wil¬ 
fully” as “deliberate and intentional and * * * not a mere 
inadvertance or an accident.” Fields v. U. S., 82 U. S. App. 
D. C. 354,164 F. 2d 97, cert. den. 332 U. S. 851. 

Implicit in a “deliberate” and “intentional” refusal is the op¬ 
portunity and ability to make a conscious choice between two 
courses of action (1. to produce, or 2. to refuse). Without pos¬ 
session of the documents ( i . e., the ability to produce them) the 
witness can have no such opportunity to choose between pro¬ 
ducing and refusing. 

Thus, it is not clear to appellee how appellant can contend 
that the indictment did not apprise him of the demand in the 

* Sue!) possession is not referred to in the statute. See p. 2, ante. 

# It is, of course, conceded by the Government that one not able (by reason 
of lack of possession or some physical inability) to produce the papers called 
for would not be in contempt for such failure. No such contention was 
made by appellant before the committee, at the trial, or here. Existepce 
and possession by appellant at the time of his appearance before the com¬ 
mittee of the records called for in the subpoena was admitted by appellant 
at the trial, R. 130. 
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subpoena to produce papers which he could produce ( i . e., had 
in his possession) and of his deliberate and intentional refusal 
to produce them. 

Furthermore, the indictment plainly suggests to appellant 
that inability to produce (if he could show it, which he does 
not claim that he can) is a defense to the charge. 

Much of the brief of appellant on this point is an attack 
upon the language of the trial court in announcing its ruling on 
this question. The court stated (appellant’s brief, p. 7): 

It is my interpretation of the meaning of the word 
“default” that it involves in its meaning the further 
meaning that the person who is charged with having 
made default had power to do that which he is charged 
with not doing in making default; that he can’t make 
default of something he has no power to do, and so I rule 
that the indictment does include the charge that he was 
able to produce the papers. 

Although the court merely used the word “default” in this sen¬ 
tence giving his reason for his ruling, he no doubt had in mind 
the words “wilfully” and “unlawfully” used in the indictment 
to describe the default alleged, as well as the words “wilfully and 
unlawfully did refuse.” 

Appellant in his brief appears to be content to attack the 
language used by the trial court rather than the thought be¬ 
hind it and the real meaning of the decision. Appellant states 
that it is a “default” for one to fail to pay a note, or to fail to 
deliver goods under contract, or to fail to run in a race, and that 
the word “default” does not imply an ability to pay, to deliver 
or to run. This is true and is conceded by appellee. We an¬ 
swer only that if the wilfull failure to do these things were to 
be made a crime and it were charged that the person failing 
wilfully refused and did wilfully default it would be clear to 
the point of being obvious that the person charged had the 
ability to perform but decided not to do so. 

Thus far appellee has answered appellant’s contention with¬ 
out consideration of the new Rules. 6 

6 Although this indictment was filed before the effective date of the new 
Rules, it would seem both “just and practicable” to apply them to this as a 
pending proceeding under Rule 59, particularly so inasmuch as appellant has 
invoked them in his brief, pp. 8,12. 
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No case has been found on this point for this statute under 
the new Rules, the applicable rule being 7 (c). 

In Mellor v. U. S., 160 F. 2d 757 (C. C. A. 8,1947), the court 
said at p. 760: “In an indictment for a statutory offense it is 
generally sufficient to describe the offense in words of the stat¬ 
ute,” citing cases. 

Some indictments upheld under the new Rules have omitted 
language of the statute which before then would undoubtedly 
have been considered necessary to plead. Appellee submits 
that the three following well-considered opinions are dispositive 
of the question here raised. 

In Ochoa v. U. S., 167 F. 2d 341 (C. C. A. 9, 1948), the court 
upheld an indictment for first degree murder charging “with 
premeditation” but omitting to charge “with malice afore¬ 
thought” even though the statute (18 U. S. C. used also 
the words “with malice ajorethought” in defining murder. 

In Wheatley v. U. S., 159 F. 2d 599 (C. C. A. 4, 1946), the 
statute, 18 U. S. C. 408 (a), prohibited “knowingly” to trans¬ 
port a kidnapped person, but the indictment merely charged 
“unlawfully.” The court held the indictment sufficient to 
charge an offense under the statute, stating that the element of 
knowledge was necessarily implied from the allegation that the 
defendant had unlawfully seized the victim. 

In Norris v. U. S., 152 F. 2d 808 (C. C. A. 5,1946), the court 
upheld an indictment charging that the defendant robbed an¬ 
other and omitting any allegation of violence or putting in 
fear as was found in the statute. The court referred to 28 U. 
S. C. 391, 7 which directs appellate courts to disregard errors 
which do not affect substantial rights, and said at p. 810: 

Therefore, after an examination of the entire record, 
if we find that the substantial rights of the appellants 
were not prejudicially affected, we are constrained to 
give judgment without regard to any imperfection in 

the indictment. ; 

* # * * * 

We think the questions here turn upon whether the 
defendants were fully informed of the nature and cause 
of the accusation against them. If so, they were not 


T New Rule 52 restates this law. 
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prejudiced by the omission from the indictment of a 
distinct and separate allegation that the robbery was 
perpetrated by violence or by putting in fear. Since the 
omitted elements are included in the meaning of the 
word rob when used in an indictment, we think the sub¬ 
stantial rights of the defendants were not affected by 
the omission. By turning to a dictionary, the appellants 
could have informed themselves that the word rob 
means, in law, “to take the property of (any one) from 
his person, or in his presence, feloniously and against his 
will, by violence or by putting him in fear” (Webster’s 
International Dictionary). 

Government appellee invites the attention of this Honorable 
Court to the Appendix of Forms found in the new Rules. None 
is drawn under the instant statute. Form 4 is, however, in 
point. There is charged the wilfull making in a defective man¬ 
ner of war shells by placing certain materials in a cavity so as 
to make them appear to be solid metal, whereas in fact the shells 
were hollow. There is no express allegation that the shells 
should be solid nor that shells could be so constructed by this 
defendant. Thus, there is no pleading that defendant could, 
or even should, make the shells solid. In other words, it is not 
expressly charged that defendant was able to (or should) com¬ 
ply by making a solid shell. This is, of course, implicit, how¬ 
ever, in the allegation that defendant vrilfully made in a de¬ 
fective manner a hollow shell having the appearance of solid 
metal. It is submitted that in the form indictment that de¬ 
fendant is not so plainly informed by express allegation of his 
duty and ability to perform as is the defendant in the case at 
bar. 

With respect to the authority of the Forms in determining 
sufficiency of an indictment, the court in Ochoa v. U. S., supra, 
in upholding an indictment following Form 1 and, likewise, 
omitting an allegation of malice aforethought as contained in 
the statute, said, at p. 345: 

The Federal Rules of Criminal Procedure have the 
effect of law, and Rule 58 thereof gives the Appendix of 
Forms official illustrative status. The precision and 


y 


detail formerly held necessary to charge an offense are 
no longer required. See: Lowrey v. United States, 8 
Cir., 161 F. 2d 30,35; United States v. Agnew, D. C. Pa., 
6 F. R. D. 566. It is provided that “The indictment or 
the information shall be a plain, concise and definite 
written statement of the essential facts constituting the 
offense charged” (Rule 7 (c)). 

The precise point presented by appellant appears to 
be a novel one. In the absence of persuasive authority 
on the question, we have determined that the indict¬ 
ment is adequate because in our view the form employed 
can be considered to include all the essential facts con¬ 
stituting the offense; it is in harmony with the spirit 
and intent of the new Criminal Rules; and it was pre¬ 
scribed by the Supreme Court, which we must neces¬ 
sarily assume was cognizant of the requirements of the 
law. Furthermore, there is obviously absent any con¬ 
ceivable element of prejudice to appellant in this respect. 

We submit that the instant indictment charges the crime 
sought to be charged with greater particularity than does 
Form 4. 

Appellant cites (brief pp. 9, 10) ten cases on the proposi¬ 
tion that “an indictment in the words of the statute is insuf¬ 
ficient where the statute does not fully, without any uncer¬ 
tainty, set forth all of the elements necessary to commit the 
offense.” In only five of these cases ( Hunter, Martin, Van 
Wert, Lowenberg and Sutton ) were the indictments held 
insufficient. 

In the Hunter case, the indictment was so vague that the 
court held he could not prepare his defense. 

In the Martin case, the court read into the statute an intent 
to injure the rights of others and held an allegation of “fraudu¬ 
lently” to be a mere conclusion and without sufficient particu¬ 
larity of time, place and circumstances. 

In the Van Wert case, the indictment failed to allege in what 
official capacity defendant was acting when he received the 
alleged bribe money, as required by statute. 
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In the Lowenberg case, 8 the indictment charged him with 
wilfully, etc., refusing to work and perform duties assigned to 
him by the Director of Civilian Public Service Camp No. Ill, 
although no work or duties were set out in the indictment. 
When it was conceded by Government counsel that any one 
or all of 100 work orders might be proved, the court held the 
indictment insufficient. 

In the Sutton case 8 the information charged possession of 
rationed sugar, stated to be in violation of two orders which 
were mentioned only by number. One of these orders con¬ 
tained over 50 prohibitions, but the information did not specify 
or refer to any one upon which it sought to rely. 

The instant indictment, however, goes beyond the statutory 
language, which merely denounces a wilful default by one sum¬ 
moned to produce papers. This indictment alleges that appel¬ 
lant wilfully and unlawfully made default by wilfully and un¬ 
lawfully refusing to produce the certain papers described in the 
subpoena set forth in the indictment. 

Appellant does not complain that he was not sufficiently in¬ 
formed of the charge so that he was unable to prepare a de¬ 
fense, or that he could not plead double jeopardy at another 
trial for this offense. His only complaint is that an alleged 
element of the offense was not expressly pleaded. Appellee 
replies that it was effectively alleged, as hereinabove stated in 
this Argument II, thus distinguishing appellant’s cited cases. 

A further distinction between the instant indictment and the 
cases cited by appellant is that here no prejudice to appellant 
is even asserted to arise from the alleged insufficiency of the 
indictment, for the very good reason that appellant admitted 
he had the papers; whereas the cases cited by appellant abound 
in actual and obvious prejudicial insufficiency. 

On this point we have answered that ability to produce the 
papers is effectively alleged to satisfy the rules of pleading and 
construction prior to the new Rules; the sufficiency of the in¬ 
dictment is the more obvious under the new Rules; and, fur¬ 
thermore, appellant does not and cannot urge any prejudice 
as basis for the reversal sought here. 


1 Decided since the new Rules, but even they could not save these cases. 
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CONCLUSION 

The indictment properly charged an offense under the 
statute. 

The judgment should be affirmed. 

Respectfully submitted. 

George Morris Fay, 
United States Attorney. 
William Hitz, 

Assistant United States Attorney. 
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